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SC to cops: Stop pre-arrest
notices through WhatsApp

Oppn Claims Police Misused Power, Made Arrests Without Notice

Dhananjay.Mahapatra“
@timesofindia.com

New Delhi: Infusionof infor-
mation technology in court
proceedings notwithstand-
ing, ~Supreme Court has
barredpoliceand law enforce-
ment.agencies from sending
pre-arrest notices through
WhatsAppor other electronic
means to people suspected of
committing a cognisable of-
fence under Section 41A of
CrPCand Section 350f Bhara-
tiya Nagarik Suraksha Sanh-
ita(BNSS).

Both these provisions
mandatea police officer who
is investigating a cognisable
offencetofirstissuenoticeto
the suspect seeking his/her
appearance. If the suspect
appears before the officer
and cooperates in the inves-
tigation, s/he will not be ar-
rested. Opposition politic-

Sec 41A of CrPC and Sec 35

of BNS require police
investigating a cognisable
offence to first issue notice to
the suspect. If the suspect
appears and cooperates,
he/she will not be arrested

ians had made an issue that
police misused its power to
arrest without issuing
Section 41A notices.
Accepting the suggesti-
ons of amicus curiae and se-
nior = advocate Sidharth
Luthra, a bench of Justices
M M Sundresh and Rajesh
Bindal ordered, “All states/
UTs must issue a standing
order to their respective po-
lice machinery to issue no-
tices under Section 41A of
CrPC, 1973/Section 35 of
BNSS, 2023, only through the

mode of service as pre-
scribed under the CrPC,
1973/BNSS, 2023. “It is made
amply clear that service of
notice through WhatsApp or
other _electronic modes ‘can-
not be considered or recog-
nised as an alternative or sub-
stitute to the mode of service
recognised and prescribed
under the CrPC, 1973/BNSS,
2023.” Luthra cited earlier SC
judgments that had barred
police from arresting a per-
son suspected to have com-
mitted an offence punishable

with imprisonment of less
than seven years without first
complying with the mandato-
ry process provided under
Section41A of CrPC.

On the issue of many poor
undertrial prisoners lan-
guishing in jail as they could
not furnish bail bond and
sureties, the amicus in-
formed .that National Legal
Services Authority has in
principle agreed to release
such prisoners on depositing -
their verified Aadhaar cards
along with personal bonds.

However, since the mod-
alities for implementation
of suchaprocedureforgrant :
of bail to such prisonerson :
personal bond along with de-
posit of Aadhaar card were
to be worked out, the bench
allowed the amicus to fur-
ther discuss with NALSA to
evolve a procedure in
thisregard.
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: informing them of the gro-
: unds of arrest and laying out
:  “peasonsto believe” that s/he
had committed an offence un-
der these revenue laws. It said
i apersonwho apprehendedar-

: ‘rest wasen itled to seek anti-

..u.--.--..-.n.o-o.-u.-..--.-u.--.-.,-n.. gggg

the assessees would be entit-
led to move courts and seek a
refund of tax deposited by
them. The department would
also take appropriate action
against theofficers insuchca-
ses,” thebenchsaid.

...........................

1 cipatorybail. '~ Thebench upheld amend- -
$ + - @timesofindia.com -~ Abenchof ments in-2012, 2013 and 201910 -
: ' Chief Justice the Customs and GST Acts |
: New Delhi: Supreme Court Sanjiv Khan- classifyingcertainoﬁencwas
ruled on Thursday that Cus- na and justi- cognisable and non bailable
toms and GST authoritieshad cesMMSund-  while rejecting the challenge
the power to carry out arrests W® csh and Bela  to theirvalidity by asmanyas
but could notdoso withoutad- M Trivedi found force in the 280 petitions. It upheld thepo-
hering to the safeguards pro- argument of the petitioners Wers of Customs and GST offi-
i vided under the:CrPC for per- that assessees were compelled cials to summon an assessee
sonal liberty of the accused. to pay tax as a condition for. while -clarifying that mere
i - Introducing safeguards to  not being arrested and said summoning did not make the
:  protect the liberty of those fa- this was unacceptable and personanaccused. YRSl
i cing charges under the Cus-  violated ruleof 1aw. “Challenge to constitutio-
toms and GST Acts, the SC sa- «We would observe that in nalvalidity,as therightof the
id officials could not takecus- case there is a breach of 1aw, authorised officers under the
tody of people for alleged vio- and the assessees are putun-  Customs Act and the GST
lation of the twolaws without der threat, force or coercion,

Actstoarrest.arerejectedand 1
dismissed with elucidation
and clarification on the pre-
conditions and when andhow °
the power of arrestistobeex-
ercised,” thebench said.
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SC lays down test to examine legahty of arrest

WMPI

eading in the entire ar-

rest procedure under

CrPC, along with addi-
tional safeguards created by
SC judgments, into the Cus-
toms and GST Acts, the bench
said as these two laws didn’t
come with complete codes on
...search and seizure, and ar-
. rest, the provisions of CrPC
“would apply unless expressly

11 excluded.

£ s

Writing the main opinion,

CJI Khanna said the safegu-
ards it'had penned in the Ar-
vindKejriwal vs Enforcement
‘Directorate judgment rela-
ting to arrest under Preven-
tion of Money Laundering
Actwould apply to arrest pro-
. cedures under Customs and
GSTAc_ts

' Customsand GST officials

now must follow the following
procedure — a. The officer
must have material in his pos-
session (toeffect arrest); b. Ba-
sed on such material, the aut-
horised officer should form
and record in writing, ‘rea-
sons to believe’ that the per-
son to be arrested is guilty of
an offence punishable under
theconcerned Acts;c. Theper-
son arrested, as soon as may
be, must be informed of the
grounds of arrest — and also
the doctrine of proportionali-
ty (mere questioning will ser-
ve the purpose or is arrest es-
sential).
The SC said, “Courts may
employ this four-part doctri-
nal test in their examination

of the legality of arrest as ar- -

rest often involves contesta-
tion between the fundamental

righttolifeand libertypf mdl

viduals against the public
purpose of punishing the gu-
ilty- »

The bench said unbridled
exercise of power to arrest
without warrant (for cogni-
sable and non-bailable offen-
ce, the police must obtain an
arrest warrant from court) co-
uldresultinarbitrarinessand
errors in decision-making
and such errors made by Cus-
toms and GST officials could
lead to a frustration of consti-
tutional and statutory rights
of thearrested person.

CJI Khanna said, “The in-
vestigating officer is also re-
quired tolookat the wholema-
terial and cannot ignore mate-
rial that exonerates the arres-
tee. A wrong application of
law or arbitrary exercise of
duty by the designated officer

can lead o illegality, in the

process. The court can exu'ci
se judicial review to strike
down suchadecision.”

“While GST officials arres- !
ted three people in 2017-18, the
numbers increased dramati-
cally in subsequent years: in
2018-19 it was191; 231 in 2019-20;
460in 2020-21; 342 in 2021-22;190
in 2022-23; and 223 in 2023-24.

In a separate but concur-
ring opinion, Justice Trivedi
said the safeguards against
arrest under CrPC as well as
those penned by the SC “ensu-
re that the authorised officers
do not act arbitrary, but make !
them accountable for their
judgment about the necessity

to arrest any person as being.
involved in the commission of
offence of money laundering '
even beforefiling of the comp- |
laint before the special court:
under the Act”. o



SC slams YouTuber bqt‘_

Seeks Help To
Regulate Social
Media Content

.Mahapatra

@timesofindia.com

.- New Delhi: Supreme Court
on Fuesday condemned influ-
encer Ranveer Allahbadia for
his offensive remarks on the
‘India’s Got Latent’ show but
shaelded him from arrest in
FIRslodged in various states.

. The courtsoughtassistan-
ce of top law officersto “devi-

' se’something” to stop “anyt-
hing-and everything” from
being broadcast on social

- mediaunder the guise of free
speech.

_~~.A bench of justices Surya
Kan,t and N Kotiswar Singh
gave Allahbadia interim pro-
tectionfrom arrestinconnec-
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as brothers and sodety asa\
People cannot decide. who is righq

yougoanddefendynwself

evervwent

person by taking the law into theif own hands:’ %s&ong pq
disapprove such extension of threats to Allahbadia: But theu
isnoactualtﬂreatl:oyourIife.A.'.t!lemealeonlyﬂweeI"Iltsx

Mgllsteouttsh'aightaway.mhedemmdm fiid
he does not want to go to so many placesand .
that investigations be carried out at-a place -

i of his choice... the state will extend requisite

protection to him
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tion with FIRs registered in
Thane, Guwahati and Jaipur
butrestrained himand hisas-
sociates from airing any
show till further orders. The
YouTuber had made the off-
ensive remarks as one of the
panelists in comedian Samay
Raina’s show, which -was
launched last June.

The bench said: “There is
complete lack of responsibi-

granted and get away with it.

Would anyone... like the kind

of words he used? There is

something very dirty in his @'
mind that has been vomited

outinthis programme.”
»>‘Devise somethlng’, P, 6

lity and the behaviour is con- !
demnable. He thinks heispo- '}
pular and can say anything :
taking the entire society for -:



7+ and barred him from
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online content SCto AG & SG

bconﬂnue'dﬂomPI

s Allahbadia’s counsel
said the petitioner was
getting life threats, the

bench told him to approach-

thelocal police for protection
but asked him not to take his

lawyers along while joining
the investigations. SC or-
dered him to deposit his pass-

~ port with the investi- [&
gating officer at Thane

travelling abroad with-
outtheapex court’s pri-
orpermission.

Alarmed by the de- Allahbadla

teriorating standards

of language and content in
certain programmes broad-
cast on- social media, the
bench sought assistance of
attorney general R Venkata-
ramani and solicitor general
Tushar Mehta during the
next hearing in “devising
something” to.regulate “any-
thing and everything” being
aired on certain websites and
internet channels in the
name of right to freedom of
speechandexpressmn

“AsAbhinavChandrachud

defended the controversial

remarks by attempting to dif-
ferentiate them from vulgari-
ty or obscenity, Justices Kant
and Singh asked, “If this (the
controversial statement) is
not obscenity, then what is
that standard or parameter
of obscenity? Doyou haveali-
cence to speak all kinds of
vulgarity and exhibit your
depraved ' mind anywhere
and atany time?”

Citing SC rulings in
Arnab Goswami, Am-
ish Devgan and Apoor-
va Arora cases, Chan-
drachud sought club-
bing of the FIRs at one
place and said Allahba-

dia’s statement is not so grave
as to invite criminal prosecu-
tion. He said SC has explained
whatisobscenity in the Apoor-
va Arora-case and had said
anything that invites disgust
and revulsion may not neces-
sarily invite criminal prosecu-
tion. Profanity is not obsceni-
ty, he said.

Justice Kant asked, “Does
Apoorva judgment give you
the licence to utter all kinds
of nonsense? Look at the de-
praved and disgusting lan-
guage you are using? The

words you-have chosen will
put to shame every parent,
daughters, sisters as well as
brothers and the society asa
whole. Everyone will feel
ashamed by the pervert mind
you and your henchmen have
exhibited.” ‘

On Allahbadla being
threatened on social plat-
forms, the bench said, “If
someone commits a wrong,
he would be dealt with by law.
People cannot decide who is
right or wrong and punish a
person by taking law into
their own hands. We strongly
disapprove such extension of
threats to Allahbadia. But
there is no actual threat to
your life. As there are only
three FIRs, you go and defend
yourself.”

“Only because a litigant
can afford to approach the
highest court straightaway,
can he demand he does not
want to go to so many places
and that the investigations
should be carried out at a
place of his choice? If he is
getting threats, the state will
extend requisite protection,”
itsaid.The bench said the Gu-
wahati FIR is very different

from the Thane FIR as the for-.
mer is more comprehensive
and also refers to “dirty, hu-
miliating and insulting lan-
guage used against the resi-
dents of Arunachal Pradesh.
There are different ingre-
dients mentioned in the two
FIRs.”

In a lighter vein, it said,
“If you can try to get cheap
publicity by using abusive
language, then someone
would try to get cheap pop-
ularity by threatening on so-
cial media. Every day it hap-
pens.”

Chandrachudsaid the pet-
itioner’s mother is a doctor
and that her patients are
abusing her at the clinic. The
bench said, “He should be
ashamed of the mess he has
.created for himself and pain
he has caused to his parents.
We know from where he has
copied. We know how he has
copied from an Australian
programme and how which
actor’s dialogue he has sto.
len. But these foreign pro
grammes contain allkinds of
precautions. But you do no
care about putting out thos:
precautions for the public.“

---------- )n;‘---u-,;-.uunn-u’u--.---no-.....,.--nn.,u-quunq.,uo-unun...-n..-..-n...-..-.....-.........................n-------...n------uu....u--.u--n-’..-.-
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$C:No sensein
amstafterﬁling

prite SC directions A
‘from Supreme Courtto '
restrain. | probe agencies
from arresting an accused ;|
in a routiné manner, partic-
-ularly when it's not needed,’
they have had very littleim-
pact on ground. The SChas -
come-to know that in UP -
arrests are. often. made |
 after filing of chargesheets, ...

-which 1t said “makes no ::

sense

was complete. .

YA bench of Justlces J B i
Pard,jwala and R Mahade- ' :
van said there was no point'
in-arresting a person once i
theinvestigationinthecase: :

Pi
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PMLA accused in jail for
over a yr sans chargesheet
can be glven bail, says SC

@umesoﬁndla.curn

New Delhi: SC on Friday sa-
id an accused who had spent
one year in jail and charges
had still not been framed in
the money laundering case
against that person could be
considered for bail peritsver-
dict in the Senthil Balaji case.

The apex court has been
granting bail to accused in
money laundering casesafter
reading down the stringent
bail provisions of PMLA by
ruling that delay in trial and
long incarceration could be
grounds for grant of bail. But
till now, it had not specified
the period beyond which a
PMLA accused could not be
kept in custody The time-
frame of one year will help

bring uniformity for courts

todeal with bail pleas.

A bench of justices Ab- :
hay S Oka and Ujjal Bhuyan
clarified the one-year period :
while hearing the bail plea |
of Arun PatiTripathi,anac- :
cused in the Chhattisgarh
excise case who was arres- |

p‘PMLA not tool...' P8

ted by ED on Aug 8 last year.
Ashehas spent only around
five months in custody, the
court expressed reservation
ingrantingbail.

Senior advocate Meena-
kshi Aroraandadvocate Mo-
hit D Ram pleaded that the

accused had actually spent
18 months in jail as ED had |

taken him in custody in Aug
and before that, he was in j
ail for a predicate offence,




P-%

PMLA 1o tool to detain accused for long’

»Continued fromP 1

owever,thebenchsaid
H it could not be consi-

dered for grant of bail
and agreed to examine the
issue on Feb 5. The SC ver-
dict in the Senthil Balaji ca-
se had held that stringent
provisions such as Section
45(1)(iii) of PMLA could not
become a tool to incarcerate
accused without trial for an

unreasonably long time and
it did not confer power on

the state to detain an accu--

sed for a prolonged period.
The hearing witnessed
an unexpected turn at the
outset as additional solici-
tor general S V Raju, appea-
ring for ED, told SC that an
affidavit filed by the agency
was not vetted through the
proper channel. He said the-
re was something “fishy” in

the way the affidavit was fi-
led and asked the ED direc-
tor tohold an inquiry.
TheSCexpressed surpri-
se that ED could disown its
own affidavit and questio-
ned the role of the advocate-
on-record through whom
documents are filed. The se-
nior law officer clarified
that the AoR filed was based
on what he was given by the
department and the fault lay

within the agency The co-
urt, thereafter, asked ED’s
AoR to appear before it.

Later,Rajusaid whilethe
person handling filing
work, being new to the job,
may not have followed the
procedurefully, theaffidavit
contained all valid argu-
ments and grounds. The
ASG and solicitor general
Tushar Mehta gave a clean
chittothe AoR.

11
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Arpita gets bail after
857 days in custody

Follows SC Order On Identifying Eligible Undertrials

Rohit Khanna &
Subrata Chattoraj | nn

Kolkata: Arpita Mukherjee, a
close associate of former educa-
tion minister Partha Chatterjee,
who was arrested in the SSC jobs-
for-cash scam by ED, was released
on bail by the special PMLA court
on Monday. Mukherjee, who was
incustody for 857 days, has served
one-third of the sentence she is li-
able to under the PMLA section
she is charged with. The develop-
mentcomeson the heelsof the Su-
preme Court’s direction to grant
ball to undertrials. especially wo-
men, who had been incarcerated
for one-third of the maximum pu-
nishment prescribed.

Mukherjee's lawyer, Niladri
Bhattacharya, who cited the re-
cent SCorder, said: “The judge has
passed necessary orders and has
released her on bail on furnishing
abond of Rs 5 lakh with adequate
sureties. She will not leave the ju-
risdiction of Kolkata Police witho-
ut the court’s leave,”

SClast week directed jail supe-
rintendents across the country to
identify undertrial prisoners,
especially women, who had under-
gone incarceration for either one-
third or half of maximum punish-
ment preseribed for offences of
which they were accused. Under
BNS Section 479, it ordered the su-
perintendents to send their cases
to courts concerned for the grant
of hail.

In a four-hour-long argument
in the court of special PMLA jud-
ge Suvendu Saha, ED opposed the
bail prayer. “She was entangled in
various unaccounted money be-
ing recovered from her flat. She
can destroy evidence if out on ba-
il,” the agency's lawyer Phiroze
Edulji said. Bhattacharya argued
that ED had completed the investi-

i

b

PMLA section she is charged with

Arpita Mukherjee has served one-third of the sentence she is liable to under the

Partha bail plea reassigned to 3rd judge

"/ “hebail application of former state education minister Partha

! Chatterjeeand four other accused in the SSC (School Service
Commission) recruitment scam case was reassigned to the bench of
Justice Tapabrata Chakraborty on Monday, report Srishti Lakhotia &

Subrata Chattoraj.

This development comes days after the division bench of justices
Arijit Banerjee and Apurba Sinha Roy gave a splitverdict in the case. While
Justice Banerjee approved bail for all ten accused who appealed before
thebench, Justice Roy denied bail to Chatterjee and former education
department officials Santi Prasad Sinha, Ashok Ku mar Saha, Kalyanmoy
Gangopadhyay, and Subiresh Bhattacharya.

Ex-min’s ‘associate’ Santu held by CBI

T heCBlarrested Santu Gangopadhyay, a‘close associate’ of former

¢ education minister Partha Chatterjee, in connection with the teachers
recruitment scam on Monday. The agency said Gangopadhyay laundered
crores of ill-gotten wealth. Gangopadhyay was questioned by CBI officers
atNizam Palace for hours before arrest. Ea rlier, his name had appearedin

the ED chargesheet, Gangopadhyay,

aresident of Behala, had

connections with otheraccused inthe case — Kuntal Ghosh, Shantanu

Banerjee, and Ayan Sil. ay

gation and the prosecution comp-
laint or chargesheet was filed on
Sept 19, 2022, He also pointed out
that both Manik Bhattacharya
and Kuntal Ghosh, accused in the
same case, were out on bail.

In his order, the judge noted
that Mukherjee had been detai-
ned injailfor more than two years
and four months and was “entit-

ledtubemleasedbeingtheﬁrst»ti-
me offender having completed
her detention for one-third of the
maximum period of imprison-
ment specified for section 4 of
PMLA, 2002." Soham Banerjee,
another lawyer for Mukherjee, sa-
id since her parole was to expire
on Tuesday, she was at her mot-
her'sresidenceatBelgharia.

)

12
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dentify all undertrials eligible
for bail, SC tells jail authorities

Orders Spl Drive
To List Such
Women Inmates
Dhananjay.Mahapatra

@timesofindia.com

New Delhi: Supreme Court
on Tuesday asked jail super-
intendents to identify all un-
dertrial prisoners, including
women undertrials, who
have undergone incarcera-
tion for one-third or half of
the maximum punishment
prescribed for offences they
areaccused of andsendtheir
cases to cou-rts concerned
for grant of bail.

A bench of justices
Hrishikesh Roy and § V N
Bhatti passed this order and
said, “We are looking at the
last person whois behind the
walls of prisons and whose
voice we are not able to hear.
We should not miss a single
prisoner who is eligible for
grant of bail under Section

................................ arasnes

Aty Image s IStockpinto

Per prison statistics of 2022, out
of 5,73,220 prisoners, 4.1% or
23,772 are females, of whom 80%
are between 18-50 years

1790f BNSS.”

“Jail superintendents
must undertake a special
drive to identity women un-
dertrial prisoners, some of
whom muay be lodged with
their young children, would
be eligible for bail under Sec-
tion 479," the bench said, Af-
ter hearing amicus curine
Gaurav Agrawal and NALSA
counsel Rashimi Nandkuman,
who placed statistics about
implementation of 8C's earli-
er orders directing expedi-

arassasasasanTas

tious release of undertrial
prisoners. the bench  ex-
prossed surprise over many
undertrials, who are first
time  offenders, not being
granted bail by trial courts.

Section 479 provides:
“Those undervtrial prison-
ers. not facing charges in hei-
nous offences attracting a
maximum punishiment of
lite/death sentence, would
be released on bail if they
have served one-third of
the maximum imprison-
ment prescribed for the of
fence (first time offenders)
orhalf of themaximum peri-
od of imprisonment (for oth-
er accused undertrials).”
However, it provided that
those facing trial in multiple
cases cannot avail this liber-
al bail provision.

SC had also in its earlier
orders mandated compli-
unceof Section 4793), which
provided, “The superintend-
entof jail, wherethe accused
person is detained, on com-
pletion of one-half or one-
third of the period of incar-

ceration, shall forthwith
make an application in writ-
ing to the Court to proceed
for the release of such per-
son on bail. This issimilar to
Section 436A of the criminal
procedure code.”

Per prison statistics of
2022, out of 5,73.220 prisoners,
4.1% or 23,772 are females, of
which 80% are between the
age of 18-50 years. The bench
also flagged another issue —
an undertrial prisoner may
initially be arrested for a hei-
nous offence, but the court
may framecharges foralesser
offence, which does not pro-
vide for life/death sentence as
maximum punishment. The
bench said the prison records
may not be getting updated af-
ter framing of lesser charges
by the court and their cases
would not be getting recom-
mended for grant of bail on
servingof one-third or half of
the punishment preseribed
for lesser offence. It asked jail
superintendents to verify
such cases and take steps un-
der Section 4790f BNSS.

13
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Bail OK in PMLA cases if
accused is in custody for
long without trial: SC

AmitAnand.Choudhary
@timesofindia.com

! New Delhi: Responding to
: theargument that the verdict
: passed last week by a Supre-

i me Court bench, that twin

conditions must be followed
while granting bail in PMLA
: cases, was inconsistent with
! earlier rulings, another
bench of the courton Monday
clarified that there was no
conflict as the issues of delay
¢ -in trial and prolonged incar-
i ceration were not before the
: first bench that was dealing
: with an accused who had be-
: eninjail for seven months.

The SC, in variousrulings.

involving AAP’s Arvind Kej-

: riwal and Manish Sisodig,

i and DMK’s V Senthil Balaji,
¢ hasruled thatanaccused who
" hasbeen in custody foralong
time could be granted bail de-
spite stringent twin condi-
tionsin PMLA if there wasno
chance of trial being conclu-
ded in the near future.

A P

TOUGH NORMS

> SC has held bail can be
given despite stringent twin
conditions under PMLA if
accused in custody for long
and no chance of trial being
concluded in near future = ' d
» Twin conditions: Prosecutor
must be allowed to oppose
plea & court must be satisfied :
accused not guilty, not liable

to commit offence on bail

> Bench says in last week's
case, accused was.in jail only::
for seven months Jges

Accordingly, the court
granted relief to Kejriwal, Si-
sodiaand Balaji.

‘While quashingbail to the
gccused in a money launde-

i ring case, a bench of justices

Bela M Trivedi and Prasanna
B Varale last Thursday held
that bail should be given only
when the twin conditions un-
der PMLA were fulfilled.

»Courts must speak... P4

=

14



NATION

Courts must speak in one
voice, say top advocates

»Continued from P 1

bench of justices Bela
AM Trivedi and Prasan-

na B Varale said courts
should refrain from taking a
casual or cursory app-

roach while granting [

suchrelief asthe offen-
ce of money launde-
. ring posed serious

threat not only to the fi- l
nancial systems of the [

country but also to its
integrity and sovereignty
and could not be regarded as
anordinary crime.

Section 45 (of the PMLA)
imposes two conditions for
grant of bail to any person
accused of an offence punis-
hablefor aterm of imprison-
ment of more than three ye-
arsunder Part A of the Sche-
dule. The two conditions are
that (i) the prosecutor must
be given an opportunity to
oppose the application for
bail; and (ii) the court must

be satisfied that there are re-
asonable grounds for belie-
ving that the accused person
is not guilty of such offence
and that he is not liable to
commit any offence whileon
bail. “As well settled,
] these two conditions
% aremandatoryinna-
ture and they need to
be complied with be-
fore the accused per-
= sonisreleased onba-
il,” the bench of Jus-
tices Trivedi and Varale had
said.
Appearingbeforeabench
of Justices Abhay S Oka and
Ujjal Bhuyan on Monday, se-
nior advocates Sidharth
Luthra and M R Shamshad
said different benches of the
apex court had not been ta-
king a consistent approach
which was creating confu-
sion. They said courts sho-
uld speak in one voice and
added that the SC's earlier
verdicts were perhaps Eut

brought tothebench’snotice
which passed the verdict qu-
ashingbail.

Solicitor general Tushar
Mehta told the bench that
there was no inconsistency
as the accused in that case
had spent just seven months
and 18 days in custody which
could not be deemed to be
long incarceration. He said
the accused wasnot in custo-
dy for more than a year and
that was perhaps why the
benchdidnotrelyontheSC’s
verdict in the Senthil Balaji

.and other cases.

The bench, thereafter, pe-
rused last week’s verdict and
clarified that the SC’s ruling
in cases, including Balaji
and Kejriwal, was not appli-
cable and that was perhaps
the reason why it was not re-
lied upon. It then granted ba-
il to the accused in the mo-
ney laundering case in

which hehasbeen in custody

since Dec 2023.
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' Accused has right to

Speedy trial, can get bail
if it is delayed, says SC

AmitAnand.Choudhary if acquitted after long in-

@timespfindia.com ) car eration. “We may

) ' d as if laying some

New Delhi: Noting that an guldelmes, but time has

accused hasafundamental come toconsider thisissue

right to speedy trial, irre- of delay and bail in its true
spective of theseriousness and proper perspective. If

of his offence, SC has held an accused is to get a final

that keeping an undertrial  verdict after incarceration

prisoner in jail for six to  of six to seven years in jail

seven years without ver-

dict amounted to vi-
olation of his rights
and bail could be [
granted to him. It re-
leased an accused,
who is being prose- ||
cuted under UAPA, BB
on bail as he had been in
custody for last five years.
A bench of Justices JB
Pardiwala and R Mahade-
van questioned the tenden-
cy of prosecuting agencies
toexaminea large number
of witnesses during trial
which resulted in delay. It
said time has come to con-
sider issue of delay and
bail in its true and proper
perspective to protect the
interest of an accused who
suffers and is not even
compensated financially

as an undertrial prisoner,
then, definitely, it
could be said that
his right to have a
speedy trial under
Article 21 has been
1 infringed,” it said.

: It added, “Theac-
cused are not compensated

for what might be a lengthy

period of pretrial incarcer-
ation. They may have losta
job or accommodation, ex-
perienced damage to rela-
tionships while incarcerat-
ed, and spent considerable
money on legal fees. If an
accused is found not guilty,
they have likely endured
months of being stigma-
tisedand evenostracised in
their community and will
have to rebuild their lives
with their own resources.”

........................

P-11
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. g > Prior to release on bail,
How Do ests kin to b | trial cout T decide wil have
ced with thegravity of offen- on framing of charges the right to appeal-
ce he has been charged with, before Dec 31 and fix gut appellate court
+ on Friday a date within 2nd or can't stay trial during
i 3rd week of Jan for pendency of the appea!

Supreme
anted prospective bail to
former Bengal education mi-

" » Chatterjee’s pail will be

recording statements
cancelled if he is found to

by witnesses who are

ter Chatterjee -
from Feb 1 in a money laun- most material or yulnerable have “nfluenced/threaten
deringcase related to tpe tea- witnesses directly or indirectly

chers’ re{:ruitment scam

and directed the trial court struckanirmovanveba]ance tion, the scales of justice o

to decide on framing of to tackle the classical dilem- uld not be palanced 1 -

charges and record state- i ini jon of jus- ent and influential accused

ments of vulnerable witnes-  ficé— obstructed probe O

sesby then. ul pe kept in custody redwithevidence.

A bench of Justices Su- indefinitely as

to puni

rya Kant and Ujjal Bhuyan amount pA new concept, P8
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Prospective bail a new
concept after SC order

P Continued fromP1

A s partof the reconcilia-
;\ tion of the two impera-
4 tives, the Supreme
Court bench said Partha
Chatterjee could continue as
an MLA but would not be ap-
pointed to any public office
during pendency of the trial.
The restraint on holding pub-
lic office is significant as it
marks the crystallisation of
the judicial reasoning first
witnessed inSC'sdismay over
re-appointmentof Senthil Ba-
lajias minister in Tamil Nadu
soon after apex court released
him on bail in a money laun-
dering case. The order point-
ed to the emergence of pro-
spective bail as a new concept
as it was only on Th

that a different bench, while
upholding the bail plea of an
accused in a money launder-
ing case, ruled that he would
not come out for another two
months.

Chatterjee'srightasanac-
cused and his bail plea must
be juxtaposed with broader
societal harm caused by his

o vl alleged action of
taking bribe to
recruit unde
serving candi-
datesasteachers
while depriving

s deserving candi-
dates their future, the bench
said. While passing the pro-
spective bail order; the bench
cited the statement of Arpita

Mukherjee, a co-accused in
the case, fearing threat to her
lifefrom Chatterjee.

Prior to release of Chat-
terjee on bail, the bench said
the trial court must decide on
framing of charges before
Dec 31 and “fix a date within
the second and third week of
Jan for recording statements
of such prosecution witness-
es who are most material or
vulnerable. All such witness-
es, especially those who have

expressed apprehension of
danger to their lives, will be
examined on thesedates™.

AsKing Chatterjeeand his
counsel to cooperate with the
wial court, the bench said if
the trial court framed
against him, he would have
the right to appeal against it.
It restrained the appellate
court from staying the trial
during pendency of the ap
peal against framing of
charges.

Fixing an outer limit of
Jan 31 for completion of re-

cording of statements of vul-

nerable and important wit-
nesses, the bench said while
Chatterjee would be released
on bail on Feb 1, his bail would
be cancelled if he was found
to have influenced wimesses.
SC asked him to appear with-
out fail before the trial court
on every hearing, and at-
tempts to delay or stall the
trial would entail cancella-
tionof bail.
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No court can dictate format
for grant of bail, says s¢

e akapaira Court doors always Open: SC after
Punjab says farmers refusing talks

P unjab govton Wedn esday informed SCthat though meetings

were held with Jagjit Singh Dallewal, who j onanindefinite
fastat Khanaurj border, ang other farmer 1they had refuseq to
interact with its high-powered Committee, SC was informed by
Punjab AG that the committee invited farmers onDec17, but they
declined to engageina dialogue,

10 constitutiona) court, be jt
SCor Clrandi{:tatea format
forgrant of bail to accused to

i

The court uuashed

broceedings Singh said the state govt Suggested theijr demands could be
mandatorily followed by initiateq by Rajasthan High Court directly Submitted tg court, “we clarify thatcourt's doorsare
Judicial officer : against district ang sessions always open to any suggestion,., by farmers directly or through
€ court gyasheq Proce- judge ayyb Khan theirauthoriseq representative, " the benchsaid, pr,
edings initiateq by Rajasthan

HC agains; district and ges. HC as “non-compliance of lar format, The other judge . Inappropriate on the part of
sions judge Avub Khan for the format stipulated byHc may be of the viey thatanot- * the HC to seek explanation
Dot sticking to the format de- cannot be treateq a5 anactof her format is bettey from a judicia] officer through
Vised by it thay mandated spe. indiscipline or contempt”, Senior advocate Sidharth ajudicia] order, :
cifying the criminal antece. Writing the judgment, Justi- Luthra tglg the bench that HC The bench saiq: "With the
dents of theaccused ina tabu-  ceQka said, “No court candi-  was rather harsh in jts judg. utmost respect to the high co.
lar form while granting baj). rect trial courts tg Write or- ment to indict the Jjudicial offi. urt, undertaking such an ex.

The bench of Justices A § ders on baj] applications in a cer despite hijg explanation ercise was g waste of precig.
Oka and A G Masih alsg ey. particular manner. One jug. that though he

had referred to us judicial time of the high
Punged all adverse remarks ge of 4 constitutional court  criming] antecedents of the court which has a huge pen-
against Khan and said injus. may be of the view that tria] accused, he had misgeq outta-  dency" The HCs are facing a
tice had been done to him by courts should use 3 particu- bulating them, SC said it wag Pendency of g2 lakh cases,
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 SCdelivers split verdict on
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C'garh Christian tribal’s buria]

Taking note that the body was lying in a

AmitAnand.Choudhary

@timesofindia.com

New Delhi; A division
bench on Monday delivereq
asplit verdict on the contro-
versy over the buria) of g
Christian tribal in Chhattis.
garh. One judge termed de-
nial of burial in his village
bylocalandstateauthoritjes
“hostile discrimination” on
the basis of religion and aJ.
lowed burial on his private
land, while the other judge
said that a family could not
claim unqualified right to
choose the place of burial
and held that the last rites
must be performed at the
place demarcated for the
community, which is 20-25
km away from thevillage.
Taking ‘note that the
body was lying in a mortu-
ary for the past three weeks
and making reference to 3
larger bench or to a third
judge would further delay
his last rites, a bench of Jus- x
tices B V Nagarathna and
Satish Chandra Sharma di-

mortuary for the

past three weeks, the court

directed that the funeral be conducted at
the burial ground in another village

rected that the funeral be
conducted at the burjal
ground demarcated for
Christians in another vil-
lage. The bench said that
it was passing the order
“bearing in mind judicial

stewardship and to alleviate .

the  predicament and
suffering of the appellant
and his family”,

The bench passed the op-
der on the plea of the son
who had approached the
court to conduct the last
rites in his native village,
which was not allowed by
villagers, While Justice
Nagarathna allowed his
plea, Justice Sharma reject-
ed his submission. Stating
that death was a great level].
er, Justice Nagarathna ruled
that this case demonstrated
that the death of a resident
of a village could also give

rise to divisiveness and dis-

approved the conduct of the

panchayat and state author.
ities for discriminating on
the ground of religion and
held “thisis nothingbut a vi-
olation of Article 14 and Ap-
ticle15(1) of the Constitution
which speak of equality be-

fore the law and the equal

protection of the Jaws. »
Justice Sharma, howev-
er, emphasised that no one
could claim to have absolute
and unqualified right to con.

duct last rites at the placeof
one’s choice and held that :
there was no need to inyoke
Article 142 to allow the plea
of the petitioner. “It is wel] :
settled that right(s) protect-
ed under Article 21 of the :
Constitution are subject to
procedure established by :
law which is required to be

Just, fairand reasonable,
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SC: Can'’t slap abetment charge
mechanically to harass accused

‘Police, Courts
Must Exercise
Great Caution’

“Hyperboles employed
in exchanges shonld not,

Wwithoui anyining more, be
glorified asan instgationio
commit sumicide.. Trial
courts zlso should exercise
great caudon and circum-
specrion and should not

ratiyz Nvayz Sanhira, 30123)
6 beatiracied They, howev-
€r, seem 10 hzve been fol-

Breaking up not abetment to suicide: HC

neﬁambammammncmnﬂeﬂﬁmbramﬁa

relziionship or refusing o mamy does notconstare
2bstment to suicide, reporis Vaibhav Ganjapare. Discharging 2n
actusad, it s2id that the relationship ended in July 2020, while
the woman diad by suicide five months later. Thejudge
emphasised the “temporal gap between the two events negated
2ny proximate connaction betwean the 2ccusads actonsand
vicim's decision™. A suicide note had det=iled thawoman's
emotional distress and the accused’s refusal to marry her, The
court s2id a broken relationship, without evidence of director
incirectinstigation or intentional aid, did not amountto
absiment to suicide.

afopt 2 play it sefe sym- Iyfollowconldmorbessid

frzmingcharges svenif the
invesmigating agencies in a
Ziven c2se have shown umer
gisregard for the ingre
dients of Saction 308.7 the
benchsaid

Referring 10 earlier SC
verdicis, the banch said the
intention of the accusad 1o
aid or 1o instigate or 1o abeat
the daceased to commit sui-
cide was a must for armract-
ing Section 305.

It 2lso s2id 2 word ut-
tered in g fit of anger and
emotion without intending
the consequences to actual-

dromes by mechanicelly beinstigarion

In order to bring a case
under Section 306 IPC there
mustbeaczseaf suicideand
in its commission, the par-
son who is said to have abet-
ted the suicide “must have
piayed an active role by an
act of instigation or by do-
ing cerain acts to facilitare
the commission of suicide.
Therefore, the act of aber
ment by the person charged
with the said offence must
be proved and established
by the prosecution before he
could be convicred under
Section 306 IPC," itsaid.
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SC: CBI must probe
builder-bank nexus

AmitAnand.Choudhary@timesofindia.com

New Delhi: Taking strong exceptlon to real estate firms
and banks making “homebuyers cry” by not completing
projects on time and forelng them to pay EM Is, 8Con Tu-
csday 8aid a CBI probe was needed to unearth the nexus
hetween them and gought a proposal from
‘theagencyun how it Intends to conduct the
investigation, which could bring many re-
altors under thescanner.,
_ A bench of Justices Surya Kant and N
| Kotlswar Singh sald the builder-bank nex-
us had created havoc, Jeaving lakhs of ho-
mebuyers suffering and it was ultimately SC which was
coming to thelr rescue. It sald SC was dealing with multi-
ple cases of homebuyers of different projects on a daily
basis, and it was not the court’s job. Considering that the
proposed probe against buildersand banks would bea hu-
geexercise, the bench sought the assistance of former In-
telligence Bureau chief RajivJain.

The court was hearing petitions filed by thousands of
homebuyers who had booked flats under subvention
plans in various housing projects in NCR andalleged that
they were being forced by banks to pay EM!Is despite not
getting possession of their flats because of inordinate de-
Jay by developers. Under the subvention scheme, banks
disburse sanctioned amount directly to the accounts of
builders, who pay EMIs on the amount till flats are han-
ded over to homebuyers.

Realising thefallout of a CBIprobe, some financial in-
stitutions urged the courtnot to bring the agency into the
picture as it would create instability and requested that
RBI be asked tolook into the matter.

........................................................

........................
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Can't take bulldozer action
without due process: SC

SEEEdsiFrisa s e

Dhananjay.Mm

@timesofindia.com

New Delhi: The Supreme Co-
urt on Wednesday barred
authorities from using bull-
dozers to demolish encroach-
ments or illegal construc.
tions for road projects across
India without following due

i Process, which includes ser-

ving prior notice, conducting
adjudication and awaiting
court decisions, The days of

i announcing removal of en-

croachments with loudspea-
kers are over, the SCsaid.
The SC bench of Chief

: Justice D Y Chandrachud
* and justices J B Pardiwala

and Manoj Mishra criticised
the UP govt for high-handed-
ness after the Maharajganj

_ collector demolished a house

to widen NH-703. “Private
properties need some protec-
tion and there has to be some
accountability fixed forthose
resorting to demolitions
usingstate power,” it said.
Awarding an interim

‘Need sanction
for PMLA case on
govt official’

In another verdict defang-
ing the stringent PMLA
and to protect honest public
servants discharging their
duties, the SC Wednesday ru-
led that prior sanction of
govt is needed to prosecute a
govt employee in a launde-
ring case and that CrPC’s Sec
197 on sanction would be app-
licable in PMLA cases also.
The bench rejected the ED’s
submission that PMILA pro-
visions have an overriding
effect over other statutes, in-
cludingthe CrPCon theissue
of sanction.P5

Was survey done,
law followed in
Bahraich: HC

r1"he Lucknow Bench of
Allahabad HC hasasked
UP govt whether a survey
and demarcation were ton-
ducted according to the law,
before issuing notice to al-
leged encroachers in the
Bahraich “demolition no-
tice” case. The court also
sought information  from
state govt on other points
and has fixed Nov 11 for the
next hearing. Justices AR
Masoodi and Subhash Vi-
dyarthi passed the order on
aPIL by Association for Pro-
tection of Civil Rights.

compensationof Rs25lakhto
the person whose house was
demolished, the bench direc-
ted the UP chief secretary to
initiate inquiry into the ille-
gal demolitions carried out
by the collector, other offici-

alsand the contractor in 2019,

The person had written to
the SCon Oct 4, 2019, about in-
cidents of illegal demoli-
tions, which were taken up
suomotu. Thelast hearing to-
ok placeon Jan, 2021.

Dusting off the case file
four years later, the bench no-
ted that no material had been
provided by UP govt's coun-
sel, Tulika Mukherjee, to jus-
tify the demolitions, which
involved 123 houses, inclu-
ding that of the complainant,
for aroad-widening project.

He had also simultaneo-
usly written to NHRC, which
like the district commissio-
ner, had given an adverse fin-
ding against the collector: Se-
nior advocate Siddharth
Bhatnagar told the court that
NHRC's directions for initia-
tion of proceedings against
wrongdoers has not yet been
complied with and no com-
pensation has been paid to
the petitioner Manoj Tibre-
wal Akash for illegal demoli-
tion of hisancestral house.

Repeatedly referring to
the UP bureaucrat’s actions
as high-handed, the bench la-
id down guidelines for autho-
rities across India to follow
when removing unauthori-
sed constructions.
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Govt nod must for PMLA case
on puI servant, says SC

Court Offers -
Protection
To Honest

Officers

AmitAnand.Choudhary
@timesofindia.com

New Delhi: In another ver-
dict defanging the stringent
law of Prevention of Money
Laundering Act and to pro-
tect honest public servants in
discharging their official du-
ties, Supreme Court on
Wednesday ruled that prior
sanction of govt is needed to
prosecute a govt employee in
amoney-laundering case and
held that Section 197 of Crim-

inal Procedure Code on sanc-
tion would be applicable in
PMLA casesalso.

A bench of Justices Ab-
hay S Oka and Augustine Ge-
orge Masih rejected the.sub-
mission of ED that PMLA
provisions have an overrid-
ing effect over other statutes,
including CrPC on the issue

....................................................................................................

] of sanction.
Extendmg the
ambit of Sec-
tion 197(1) to
| PMLA on
§ money laun-
dering cases,
the bench said the object is to
protect public servants from
prosecutions and to ensure
that they are not prosecuted
for anything they do in the
dischargeof their duties.

“This provision is for the

protection of honest and sin-
cere officers. However, the
protection is not unqualified.
They can be prosecuted with
a previous sanction from the
appropriate govt.” the bench
said while dismissing the
pleaof theagency.

“Section 65 makes the pro-
visions of the CrPC applica-
ble to all proceedings under
the PMLA, provided the same
are not inconsistent with the
provisions contained in the
PMLA. The words ‘All other
proceedings’ include a com-
plaint under Section 44 (1)(b)
of the PMLA. We have care-
fully perused the provisions
of the PMLA. We do not find
that there is any provision

therein which is inconsistent
with the provisions of Sec-
tion197(1) of CrPC, Consider-
ing the object of Section 197
(1), its applicability cannot be
excluded unless there is any
provisioninthe PMLA which
is inconsistent with the Sec-
tion 197(1). No such provision
has been pointed out to us.
Therefore, we hold that the
provisions of Section 197(1)
of CrPC are applicable to a
complaint under Section 44
(1Xb) of the PMLA,” the
benchsaid.

Section 197(1) says when
any person who is or was a
judge or magistrate or a pub-
lic servant not removable
fromhis office save by or with
the sanction of govt is ac-
cused of any offence alleged
tohave been committed while
acting in the discharge of his
duty, no court shall take cog-
nisance of such offence ex-
cept with the previous sanc-
tion. The agency contended
that Section 71 of PMLA has
an overriding effect over the
other statutes, including the
CrPCand the requirement of
obtaining a sanction will be
inconsistent with the provi-

sionsof the PMLA. Itsaid the
act of money laundering
could not be considered to
have been done in the dis-
charge of official duties
which needed protection. But
the bench was not convinced
and quashed prosecution of a
seniorbureaucratfor wantof
sanction. :

“Section 65 is a prior sec-
tion which specifically
makes the provisions of the
CrPC applicable to PMLA,
subject to the condition that
only those provisions of the
CrPC will apply which are
notinconsistent with the pro-
visions of the PMLA. There-
fore, when a particular provi-
sion of CrPC applies to pro-
ceedings under the PMLA by
virtue of Section 65 of the
PMLA, Section 71 (1) cannot
override the provision of
CrPC which applies to the
PMLA. Once we hold that in
view of Section 65 of the
PMLA, Section 197(1) will ap-
ply to the provisions of the
PMLA, Section 71 cannot be
invoked to say that the provi-
sionof Section 197(1) of CrPC
will not apply to the PMLA,”
the benchsaid.
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" ‘Enough is enough’: SC on
pleas over places of worship

3-Judge Bench  'NEW GROUNDS'

. To Hear Pending
Pleas In April

Times News Nerwory

i New Delhi: As many indivi-

:+ duals, organisations, politici-
: ansand political parties conti-
nue to approach Supreme Co-
urt filing applications in sup-
port and against the Places of
Worship (Special Provisions)
Act, 1991, the apex court on
Monday said there should bea
¢ limit on such applications.
¢ The court deferred the case to
' April, to be heard by a three-
judge bench.

“Enough is enough. There
has to be an end to this," a
bench of Chiefl Justice Sanjiv
Khanna and Justice P V San-
jay Kumar said. It said only

» SC hearing petitions related
to 1991 Places of Warship

(Spl Provisions) Act which
mandates religious'character
of a place be maintained as it
was on Aug 15, 1947

» Bench dismisses fresh
petitions, says intervention plea
raising new grounds can be filed
> CJI says people keep filing
fresh petitions, citing new
grounds: ‘It will become
impossible for us to deal with
the petitions besides whatever
has already been filed'

Agusta: SC bail to

‘middleman’ James

”l“he SCon Tuesday granted
bailtoalleged middleman
Christian Michel James inthe
AgustaWestland case being
probed by the CBI. The court
observed James was in custo-
dy for the past six years while
the investigation was still un-
derway James, however, can-
not walk out of jail as he faces
a related money laundering
case and his bail plea is pend-
ing in Delhi High Court. smi

those applications that raised
some new ground in the case
would be allowed. People from
various walks of life and pri-
ests have filed applications se-
ekingtobeheard in theadjudi-
cation of the case. The SC was
hearing a batch of petitions
challenging validityof thePla-

ces of Worship Act, which has
becomea bone of contention,
A batch of petitions was fi-
led in SC months after the Ay-
odhya verdict was pronoun-
ced, where the bench spoke
approvingly of the law. The pe-
titioners, including former
MP Subramanian Swamy, As-

hwini Upadhyay, now with
BJP, and other Hindu outfits
sought to unlock the litigation
route for ownership claims
over disputed sites like those
at Kashi and Mathura, as they
challenged the validity of the
1991 act, which barred change
in character of religious pla-
ces after Independence, even
through court proceedings.

InDec 2024, SC directed tri-
al courts to refrain from issu-
ing any substantive orders or
conducting surveys of religio-
us structures in cases chal-
lenging their religious charac-
ter, until Supreme Court deci-
des the validity of the act. Va-
rious Hindu parties had filed
suits before civil courts laying
claim to mosques on the gro-
und that those were built over
ancient temples. At least 18 su-
its filed over four religious
structures are pending before
various courts.

26



TwWE Timés of TV

(6 New, o,

Hate speech different from

q

e —

seditious statements: SC

Petition To Curb
Secessionist
Speeches Junked

Dhananjay.Mahapatra
@timesofindia.com

: New Delhi: After passing
pan-India directions to poli-
ce to act suo motu against
those making hate speeches
and harming the social fa-
bric, Supreme Court on
Thursday refused toenterta-
in a petition seeking similar
action to arrest the trend of
seditious speeches openly
encouraging anarchy and
separatism.

A PIL by °*Hindu Sena
Samiti’ before a bench o
f CJ1 Sanjiv Khanna and
JJustice Sanjay Kumar had
sought the Supreme Court's
urgent intervention to pre-
vent what it called the gro-
wing menace of politicians,
especially those from the op-
position, making allegedly
provocative public speeches
and givingmedia interviews

‘Booze ban put Bihar on
wrong side of history'

$ l*he 2016 Bihar prohibi-

tion law has “for several
reasons” ended up “on the
wrong side of history”, Pat-
na HC has said. Questioning
the law's effectiveness in a
recent ruling, HC overtur-
ned ademotion order issued
against a police inspector,
who was punished after
excise officers seized ban-
ned liguor 500m from his
station in 2021. It also expres-
sed concerns over how the
law has spurred illegal acti-
vities and affected the state’
poor-P5 .

“prejudicial to national in-
tegrity and openly exten-
ding threats to the security
of thestate".

“Members of different
political parties, prominent
leaders from the opposition,
spokespersons and mem-
bers of organisations have
been making public asser-
tions for creation of condi-
tions for secession akin to

Sri Lanka and Bangladesh,
calling for resorting to sub-
versive activities and armed
rebellion,” the PIL said.
However, SC said “there
is a striking difference bet-
ween hate speech and wrong
or [alse assertions or false
claims made by people.”

The CJI Khannaled =

bench said, "Supreme Court
had entertained pleas for
curbing hate speech as that
was harming social harmo-
ny. Guidelines have been
laid and the court hasalso is-
sued contempt notices i'm}'
violation of the guldallm:sr
What you want is very wide,
You have gone all over the
place. If weentertain this pe
tition, there willbe a flood uq
such petitions and it will be-
come impossible to deal with
theissue.”

The bench dismissed the
PIL saying it could notenter-
tain it. “In case the petitio-
ner hasany specific grievan-
ce, it can approach the
appropriate  forum,” the
bench added.

b ‘Affecting our nation’,P 5
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i YCInApril2023 had glvon
i (\’ pan-Indlnsway lo 168 Oct
i A lordivecting Dol-
i hi, Ulthe ' Pradesh, Maha.
{orashiraand Uy larakhand po-
i Hee to take suo motu action
i Opninst those making hnte
i speeches Irvespective of tho
i rollgions community they
¢ bolonged to.

The court had warned
£ that any hesitation on the
partof statepollce lo actaga-
i Inst hate speech would bo vi-

i ewed as contempt of the SC
—_—

Hate speech affecting
 fabric of our nation: SC

and that appropriate ncllors
would be taken ngalnst er-
ringofficers. ;
“Hate speech 1s n serlous
alfence affecting the fabrig
of the nation and goes to th
heart of our republic and
about the dignily of people;
What we have In our mind |
alavger publie good and are
trying to ensure the estab
lishment of rule of law s
that things do not go out o
our hands,” an SC bench of
Justices K M Joseph and B V
Nagarathna had said in|
Aprillast year ‘ :

[

T
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1 SC: All pvt properties

B
H

v

New Delhi: Supreme Court
by a majority of 7:2 on Tues-
day held all private proper-
ties cannot form part of “ma-
: terial resources of the com-

annaennee

aaran

! munity” empowering states

i to take them over for
: distribution to serve
! “common good” under

: theConstirution. SN}
: Theju entof the ¥ .

: ninejudge Constitu- |

: ton bench headed by
i Chief Justice D Y Chandra-
¢ chud provided clarity on the
: interpretation of Articles
: 5c and 39(b) of the Constitu-
! tion, pivotal provisions con-
cerning therights of individ-
! uals against the state’s au-
i thority to control resources
: forpublicgood.

: The majority ruling has
significant implications for
i laws impacting property and
resomcedis‘:rihun’un.partic-
! glarly in Maharashtra,
: where aging buildings pose
! gevere safety hazards and
i theirrestoration wasamajor
: issue.

. ‘material resources of

The vexed legal question,
which swas decided by the top
court, was whether private
properties can be considered
“material resources of the
community” under Article
== 39(b) and taken over

Y| by siate authorities
—\| for dismributon 0
5| subserve the “com-
mon good”-

The CJI authored
the 193-page majority

judgment on behalf of six

otherjudges- JusticesHrish-
ikesh Roy, J B Pardiwala, Ma-
nojMisra, Rajesh Bindal, Sat-
jsh Chandra Sharma, Augus-
tine George Masih-10 decide
the rwo issues. '

_Also were on the nine-
judge bench, Justice BV Nag-
arathna, who pargally con-
curred with the majority
view, and Justice Sudhanshu
Dhulia, who dissented from
themajority opinion.

The majority judgment
did not agree with the view
expressed by Justice Krishna
Tyer in the case of Rang-

--------------

of TrDIA

~ i
don’t form

community

anathaReddy of 1878 wherein
it was held that private prop- -
erties could be regarded as
community resources.

“The direct question re-
ferred to this bench iswheth-
er the phrase ‘material re-
sources of the community -
used in Article 3%(b) includes
'pri\-atel}'-o\med resources.
Theoretically, the answer is ,
yes, the phrase may include
privately owned resources,”
noted the CJL

The CJI, however, wroie
“This court is unable to sub-
scribe 1o the expansive View
adopted in the minorify jude-
ment authored by Justice
Krishna Iver in Ranganatha
Reddy and subsequently re-
lied on by this court in San-
jeev Coke. Notevery resource
owned by an individual can
be considered a ‘material re-
source of the community
merely because it meels

the qualifier of “material
needs.” Pl

» ‘Court must find if—,P7
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‘Court must find if distribution mccmmzmmooEE on good’

>Continued from P 1

e majority view said the
enquiry on whether a reso-
urce fell within the ambit

of “material resource of commu-
nity”™ must be based on the natu-
re of the resource; the characte-
ristics of the resource; the im-
pact of the resource on the well-
being of the community; the
scarcity of the resource and the
consequence of such a resource
being concentrated in the hands
of private players. “The public
wrustdoctrinecan also be applied
here,” said the CJL

The bench, in its conclusions,
upheld Article 31C, which provi-
ded immunity to certain laws
fromjudicial scrutiny, “to the ex-
tent that it was upheld in Kesava-
nanda Bharati v Union of India
remains inforce”,

The Kesavananda Bharati

Er e ntannns

The case stemmed from Mumbai,
where many pre-1940 structures had
become increasingly unsafe due to
factors like age, overuse, and damage
from environmental conditions

judgement had held that “the
first half of Article 31C granting
immunity to laws enacted in furt-
herance of clauses (b) or (c) of
Article 39 (on taking over of pro-
perties) against challenges ba-
sed on Articles 14,19 and 31 was
valid” and the second half of the
article excluding judicial review
over whether a law in truth furt-
hers the principles set out in
clauses(b)or(c)of Article39was
struck down. The CJJ, therefore,
noted, “The majority judgement
in Ranganatha Reddy expressly
distanced itself from the obser-

o —

vations made by Justice Krishna
Iyer (speaking on behalf of the
minority of judges)on the inter-
pretationof Article3a(h). Thus,a
coequal bench of this court in
Sanjeev Coke erred by relyingon
theminority opinion."”

The majority verdict said the
single-sentence observation in
the Mafatlal case that “material
resources of thecommunity” in-
cluded privately-owned resour-
ces was not part of the "ratio de-
cidendi” (rationale for the deci-
sion) and hence, not binding on
the nine-judge bench.

“Theterm ‘distribution’ hasa
wide connotation. The various
forms of distribution which can
be adopted by the state cannot be
exhaustively detailed. However,
it may include the vesting of the
resources concerned in the state
ornationalisation. Inthespecific
case, the court must determine
whetherthedistribution 'subser-
ves the common good',” it said.
The top court, however, did not
deal with the validity of Chapter
VII-A of the Maharashtra Hou-
sing and Area Development Aut-
hority (MHADA) Act which was
inserted in 1986 to empower state
authorities to acquire cessed bu-
ildings and the land on which
those are built if 70 per cent of
the gccupants make such a requ-
est for restoration purposes. It
left the issue of validity of the
MHADA provision to be decided
by asmaller bench in the light of

present judgement.
The case stemmed [rom
Mumbai, where many pre-1940
structures had become increa-
singly unsafe due to factors like
age, overuse, and damage from
environmental conditions.
Despite long-standing legis-
lations, including the MHADA of
1976, which introduced mecha-
nisms to repair and rebuild dila-
pidated buildings, the issue of
structurally unsound housing
continues. A contentious part of
the MHADA Act — Chapter VI-
II-A, allowing the acquisition of
such buildings by cooperative so-
cleties of occupants — was chal-
lenged on constitutional gro-
unds, leading to the present jud-
gement. The top court had heard
16 petitions, including the lead
petition filed by the Mumbai-ba-
sed Property Owners' Associa-
tion (POA) in 1992. pni
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Private Matters

SC ruling on govt acquisition of pvt properties is right
& a reflection of how economic policies have changed

upreme Court’s ruling yesterday on Article 33(b) clarified not
all private property can be classified as ‘material resources of
the community’ that the state can redistribute for the common
good. The Constitution’s Article 39(b) mandates that “the state
shall...direct its policy towards securing that...ownership and
control of...material resources of the community are sodistributed
as best to subserve the common go6d.” The question before SC was
whether private property can be considered part of the ‘material

. resourcesof thecommunity’.

Limitingstateintervention | CJI Chandrachud-led constitution

. bench underscored in their 7:2 judgment that while some privately

held resources could potentially fall under this category, each case
requires careful assessment, giverrcontext and on case-to-case basis,
Only those resources of significant impact to community welfare,
i} that have unique characteristics or are scarce
and needed for community well-being, may be
considered under this provision.
~ Potential for judicial oversight | The
. Jjudgment straightaway increases scope of
judicial oversight in cases involving resource
redistribution or govt's acquisition bids.
Expect intense scrutiny of state's claims-for

=

: .1 be asked on whether acquisitions genuinely
=, sprve public welfare, on the consequence of
such resource being concentrated in the hands
of private commercial players, and on whether they meet criteria
outlined by this judgment. Private property remains constitutionally
protected unless it meetsstringent criteria of public interest.

Judicial support for market-driven policy | The judgment is
not unexpected, although its discussion outside the courtroom had
taken on a tangential political life all its own ahead of Lok Sabha
elections. Poll results evidenced that voters did take the misinfor.
mation that swirled around the issue with a fistful of salt. That said,
it was an unusual day in court. It israre tofind ideologies discussed
in Supreme Court judgments, with salty remarks on earlier judges.
In their dissent, two of the nine judges strenuously countered the
comments against certain political ideclogy. Justice Dhulia, who
wholly dissented the judgment, backed the inclusive meaning given
to ‘material resources of community’, and held that given growing
inequality in incomeand wealth, it wouldn't be prudent to abandon
principles on which Articles 38 and 39 are based. In sum, what
SC has ruled is that interpretations of constitutional provisions
can vary with shifts in economic policies, keeping intact the basic
structure doctrine. That ishow it is expected to be.
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“ED can instruct prosecutor

but can't dictate terms: SC

AmitAnand.Choudhary
@timesofindia.com

{ New Delhi: Observing that

a public prosecutor should

¢ act in a fair mannet, like
i an officer of the court, Su-
: - preme Court on Wednesday
 said Enforcement Directo-

rateanditsdh-ectorcouldgi-

ve instructions related to
factsof acaseto prosecutors
but could not dictate what
was to be done by them in
court.

Clarifying a trial court
order that asked the ED di-

. rector toinstruct its counsel
\ ot to oppose bail pleas of

accused in cases where trial
was delayed because of the

¢ agency, SC said it shouldn't

be read that a prosecutor ¢
uldn'toppose bail pleas.

A bench of justices Ab-
hay Oka and Augustine Ge-
orge Masih, however, said it
was the duty of the prosect-
tortotake afairstand.

"We may also note here
that the Enforcement Direc-
torateand itsdirector can gi-
ve instructions to public
prosecutors on facts of the
case. However, the Enforce-

q

ment Directorate or its di- .

rector cannot give any in-

structions to the public pro-
secutor about what heought
to do before the court,” the
bench said.

» ‘Duty pi prosecl.llur‘, P9
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Duty of prosecutor to

take a fair stand: SC

»ConSomed from P1 s TR
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“The Timey of JIndua
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P
- RTTAct can't pe made
~ redundant by keeping

J POSts vacant, says §C

| @tlmesorf-i:'mmh co"egi"m baCIIS !
NewDel.hj:'I‘heSupwmeCo- . Patna HC C.l

urt Tuesday expressed serig.

:,3 concern over the contihy. Chandl'all fﬂl’ sc

vacancies jp state "rhe ﬁve-judge Supreme |
and centra) information Court collegium Jegd
CJI s:

| Commissions and sajq the anjiv Khanna on Tues.
Right to Information Act, day recommended ¢ the
2005, can't be made redun-  Centre 1o appoint Patng HC |
| dant by keeping the bodies ¢J x Vinod Chandran ag a
| -dysfunctional, .. Jjudgeof SC, ang Nominated
] Arguing for Petitioner, new chief justicag for two
RTI activist Anjali Bharg- HCs-DeIhEand Bombay,
waj,  advocate Prashant It recommendeq transfer
Bhushan Painted a grim pic- of Bombay He CJ Devendra
ture of the state of informa- Kumar Upadhyaya as CJ of
tion commissjons and said, Delhj HC. It alsg recommen.
“Instead of making progress geq the transfer of Telanga.
by implement]ng SC's Feb pa HCCJ Alok AradheasCyg
2019 judgment, Which laid of Bombay HC, The collegi.
down detailed timelines ang um discussed the names of 3
h‘ansparenl‘pmcesses forap- CJs before reaching unapj.
pointment of CJCs and ICs, mityon JusticeChandran.
the vacancy status hgs WOr:  — —
sened,” g to kill the Act a5 no gowvt
“TheCentreandstatesha- wants to give oyt informa-
velakenaregressiveappma- tionmcitizens."hesaid.
ch towards implem-entation
of RTI Act...Everyone jg tryi- B‘Neinfo flowing..’, p g

e
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